constitution were to be enacted into law, it would debilitate the central government of a future South Africa -a result that not only ignores the judgments about the proper scope of national governmental power embodied in modern American constitutional doctrine, but resists as well insights that were apparent to the framers of our constitution in 1787. The KwaZulu/Natal constitution is, indeed, reminiscent of the notions of interstate relations that prevailed in the United States before our constitution was adopted, in the years of the 1780s when the United States lived under the 'Articles of Confederation', a charter of government which quickly lost the support of many Americans two centuries ago and ought not to be resurrected in South Africa now.
The Articles of Confederation traced the outlines of a confederation of states which could scarcely endure each other's authority over them. 'Each State retains its sovereignty, freedom and independence, and every power, jurisdiction and right, which is not by this confederation expressly delegated to the United States', the second Article declared. 4 The Articles created no independent executive branch of government, and scarcely any judicial branch. 5 Instead, what national power they conferred they placed in the hands of the Continental Congress. But the Continental Congress lacked so basic an authority as the power to tax the citizens of the country. 6 It had no plenary power over interstate commerce, 7 and state protectionist legislation seems to have flowered. 8 Nor could it make basic decisions on issues of war and peace, or the borrowing and spending of money, without the consent of a supermajority of the states -9 of the 13 -or authorise the making of such decisions by any executive body during the periods when Congress itself was not in session. 9 Even when the Congress did act, it lacked enforcement power, for although Article XIII provided that '[e]very State shall abide by the determinations of the United States in Congress assembled, on all questions which by this confederation are submitted to them',' 0 no enforcement machinery was provided, and many of the states 'acted as if compliance with Article XIII was wholly optional'.tl Amendments to this structure, finally, could only be made with the agreement of 'the Legislatures of every State'.12
The Articles of Confederation failed in the eyes of many of the people who lived under them. Their failure provided part of the impetus for the framing of the constitution which the United States now has, a constitution which took care to confer legislative, executive and judicial powers on the national government, and which described the national government's powers in much more expansive terms than had the Articles. Over time, moreover, the American understanding of the powers of the nation has expanded vastly beyond what the Framers appear to have intended. In part, this change has been the result of the country's adaptation to the demands of a complex modern society, whose massive economy, swift communications and large, diverse population seem to require a large and powerful government. In part, however, this change has not been merely technological, but instead has been the result of the country's growing belief that a powerful national government could protect the people of the country from oppression, and in particular from oppression by their states. This lesson, first taught to the country as the Union Armies fought the Civil War that resulted in the freeing of the slaves, was later given constitutional expression in the Reconstruction Amendments, whose enforcement clauses provided a new and profound source of federal power.1 3 The KwaZulu/Natal constitution rejects the pre-eminence of the national government of the modern United States (and many other contemporary nations) -but it also rejects the vision of a limited, yet still powerful, national government which the United States endorsed two centuries ago. A future South Africa may need a measure of regional autonomy, which the KwaZulu/Natal constitution would protect with a vengeance; but it will also need an effective national government, and no such government could emerge under this constitution. In what follows, we will examine the approach the KwaZulu/Natal constitution takes, both in its general emphasis on state sovereignty and in the specific allocations of powers which it envisages. Before we turn to this constitution, however, it will be helpful to look briefly at the stance on national power taken by the United States constitution.
The United States constitution begins by declaring that it is the work of 'We the People of the United States'. In one of the most important of the decisions of the early Supreme Court, Chief Justice Marshall insisted that the constitution 'proceeds directly from the people' and 'is [in the words of the Preamble] "ordained and established" in the name of the people'. 14 Because the people of the United States created the national government, Marshall maintained, it was fallacious to assert, as one party (the state of Maryland) had, that '[t] 24 KwaZulu/Natal's Constitutional Court is given the power to declare 'the illegitimacy within the State of actions or legislation of the Federal Republic of South Africa' ;25 in the mangled syntax of still another provision, this court's decisions 'shall be [ie, make] ineffective in the territory of the State any action or law of the Federal Republic of South Africa which is in conflict with this constitution' .26 The court's jurisdiction to make such pronouncements is labelled 'exclusive' -exclusive, perhaps, of even national courts' purview.
27
Nor is KwaZulu/Natal's assertion of sovereign authority limited to declarations of power and provisions for judicial enforcement. A series of other sections of the constitution set out to enhance the status of KwaZulu/Natal in ways that would block -potentially even by force of arms -the aspirations of a national government. Since power does ultimately grow in good measure out of the barrel of a gun, the 21 KwaZulu/Natal Constitution, arts 14, 12. 22 KwaZulu/Natal Constitution, art 60. 23 US Constitution, art VI, para 3. 27 See KwaZulu/Natal Constitution, art 100, which gives the Constitutional Court 'original and exclusive jurisdiction' of, among other cases, the 'resolution of disputes on the legitimacy of the exercise within the territory of the State of federal powers in matters reserved to the exclusive jurisdiction of the Federal Republic of South Africa'. Elsewhere, in art 67(a), KwaZulu/Natal 'recognizes' the national government's power 'to exercise exclusive ... judicial functions ... in... organization and administration of the federal system of justice in the subject matters of federal prerogative' (emphasis added).
constitution's provisions on military matters deserve especially careful study.
As it happens, this constitution pays close attention to these matters, in provisions that both restrictthe national government's ability to work its will and arm the state of KwaZulu/Natal. National military power was a matter of concern to the citizens of the early United States as well, 28 but the provisions of the KwaZulu/Natal constitution tilt the balance of state as opposed to national military power in favour of the states to a degree that may not have been contemplated in the United States even in the late eighteenth century, and that is completely inconsistent with the modern American recognition of 'the supremacy of federal power in the area of military affairs'. 29 Thus one KwaZulu/Natal provision declares that '[n]o Federal armed forces or armed forces of other states may enter or be stationed in the State of KwaZulu/Natal without the approval of the State'
30 -a limit with no parallel in the United States constitution.
3 1
Another provides that every citizen has 'the sacred duty to defend the territory of the State';32 it goes on to announce a comparable duty to protect the territory of the nation against 'any external enemy', but only 'when so required' -a qualification which at least bespeaks a greater enthusiasm for defending the state than the nation.
33
One way that KwaZulu/Natal will defend its territory is presumably through its militia. Service in this militia can be made compulsory, 34 a power which might be employed to establish a standing state army under the title of 'militia'; there is no provision here, as there is in the United States constitution, expressly forbidding the states, absent congressional consent, to 'keep Troops, or Ships of War in time of Peace'. 35 Moreover, service in the national armed forces by citizens of KwaZulu/Natal can only be 'on a voluntary basis' 36 -that is to say, the national government 28 The constitution is careful to protect the states' right to maintain militia forces, see US Constitution, art 1, s 8, cl 16; ibid amendment 11. Moreover, it appears that 'the central concern of the second amendment's framers was to prevent such federal interferences with the state militia as would permit the establishment of a standing national army and the consequent destruction of local autonomy'. 30 KwaZulu/Natal Constitution, art 67(b).
31 That the absence of such a limit was important to the course of United States history is reflected in the fact that the Civil War began when Southern soldiers fired on a national fort, Fort Sumter, in South Carolina.
32 KwaZulu/Natal Constitution, art 62.
33 KwaZulu/Natal Constitution, art 62. Whether KwaZulu/Natal would acknowledge the authority of the national government to find that national defence was indeed 'required' is not stated; assuming that the constitution does cede this much authority to the national government, the only method it offers the national government for enforcing its judgments may be in the KwaZulu/Natal courts! See note 27.
34 KwaZulu/Natal Constitution, art 98(a).
35 US Constitution art 1, s 10 para 3.
cannot draft citizens from KwaZulu/Natal into the national armed forces. Even in time of war, the national government evidently will not be trusted to draft citizens of KwaZulu/Natal; instead, 'KwaZulu/Natal shall conduct military proscription [sic, presumably "conscription"] through the militia to supply armed forces to the nation'. 37 The United States under the Articles of Confederation similarly relied on the states to supply the nation with soldiers, 38 and its experience with this system was evidently not a happy one. 39 The new constitution gave the national government of the United States explicit power to 'raise and support Armies', and this power has repeatedly been implemented through the use of military drafts. 40 Finally, the Federal Republic is ceded the power to 'summon the State militia' to defend the nation 'from an external enemy', 41 but not, it would seem, to summon these forces to defend the nation against internal rebellion -least of all, one might infer, against internal rebellion in KwaZulu/Natal! 42 Not content to secure a monopoly on military force within the borders of KwaZulu/Natal, the constitution also grants the state sweeping emergency powers. The constitutional regulation of emergency powers has properly been an important concern for South Africans, emerging as they are from the long night of the states of emergency of the 1980s, and both the South African Law Commission and the African National Congress have developed proposals which could circumscribe future emergency authority in significant ways. 43 There is, to be sure, a procedural limit, namely that the Governor must obtain the ratification of the General Assembly, or in their absence the approval of the Constitutional Court. 46 Moreover, the General Assembly or the Court 'may terminate or modify the terms of the Declaration of Emergency at any time'.
47 But whatever confidence these safeguards might otherwise offer (and obviously that confidence is no greater than the likely independence of KwaZulu/Natal legislators or judges from executive domination), their efficacy is seriously undercut by the Governor's power to require that these other bodies consider emergency matters only 'behind closed doors', and to insist 'that the contents of the Declaration of Emergency be kept secret'. 48 Article 99, in short, authorises the Governor to make, and enforce, secret law.
In other, more prosaic, ways, this constitution pursues its concern with limiting the power of the national government, and enhancing the power of the new state of KwaZulu/Natal. The constitution converts all property held by the national government in KwaZulu/Natal into property of KwaZulu/Natal -and does so without any apparent compensation to the citizens of the nation whose collective investment has just been taken by the citizens of a single state. 49 Probably an even greater interference with version) (1993), arts 18-23; S Ellmann 'A Constitution for All Seasons: Providing Against Emergencies in a Post-Apartheid Constitution ' (1989) 44 KwaZulu/Natal Constitution, art 99(a).
45 KwaZulu/Natal Constitution, art 99(d).
46 KwaZulu/Natal Constitution, art 99(a). If neither the General Assembly nor the Constitutional Court can be convened, fallback procedures are also provided. Ibid. It deserves mention that this section does not make clear that affirmative ratification or approval is required; it might be that inaction by the legislature or the court would suffice.
47 KwaZulu/Natal Constitution, art 99(c).
48 KwaZulu/Natal Constitution, art 99(c).
49 KwaZulu/Natal Constitution, art 109. This taking without compensation is especially striking since all other expropriations of property are 'subject to the prompt payment of a fair market value compensation'. Ibid art 35.
national power is the constitution's imposition of drastic limits on national taxation, a central power of the federal government in the United States 50 and, as noted earlier, a central area of inadequate authority under the Articles of Confederation. Simply put, the national government cannot tax within KwaZulu/Natal except 'with the advice and consent of the State of KwaZulu/Natal'.
5 ' Moreover, this consent is to be rendered by the 'Joint Commissions [sic] on Finance of the General Assembly', 52 and according to art 67(e) the Joint Commission is only required to meet 'at least once every two years' to advise the national government 'on the type and extent of Federal taxation and revenue collection permitted in the State of KwaZulu/Natal'. 53 In case this structure is not awkward enough, the same section goes on to say that '[a]ny resolution adopted by the Joint Commission on Finance in this respect shall have effects [sic] only in the second calendar year following the year in which the resolution is adopted'.
54 Suppose, then, that the national government were in 1994 to signify its desire to tax property in KwaZulu/Natal. Perhaps the Joint Commission has already met in 1994 before this decision by the national government. In that case, it need not 50 See US Constitution, art I, s 8, cl 1; amendment XVI (income tax).
51 KwaZulu/Natal Constitution, art 67(d).
KwaZululNatal Constitution, art 67(d).
53 KwaZulu/Natal Constitution, art 67(e). The Joint Commission (or 'Joint Commissions', as art 67 (d) would have it) is a mysterious body. No other provision of the constitution appears to refer to it, or to provide for its composition. Article 67(d) provides, however, that for the purpose of dealing with issues of federal taxation the 'Joint Commissions' will be 'chaired ... by the Governor and integrated with six additional members with voting rights representing trade, industry and labour and nominated by the Speaker of the House and appointed by the Governor'. (According to art 67(e), representatives of the national government can also participate, but without voting rights.) Since the total size of the Commission is not provided, it is impossible to say just how much power over the question of federal taxation has been delegated by this section to unelected representatives of 'trade, industry and labour'. It is also unclear just how many representatives each of the three identified interest groups -trade, industry and labour -will have. It seems plausible, however, to infer that each of these three groups is intended to have two representatives, and if this is so, then it follows that business (trade and industry) will have better representation than labour. Such overrepresentation of business interests would be entirely in keeping with this constitution's remarkable pattern of providing for representation of business, but not of unions, on a series of important appointive commissions. See arts 82 (Privatization Commission, two members to be appointed by the Chamber of Commerce); 90 (Civil Service Commission, two members to be appointed by the Chamber of Commerce and four by 'representatives of consumer groups'); 92 (Regulatory Relief Commission, two members to be appointed by the Chamber of Commerce, two by 'representatives of industry', and two by representatives of consumer groups); 94 (Environmental Commission, two members to be appointed by the Chamber of Commerce and four by 'representatives of environmental groups'); 95 (Consumer Affairs Commission, two members to be appointed by the Chamber of Commerce and four by representatives of consumer groups); 112 (Transitional Electoral Commission, two members appointed by the Chamber of Commerce and two by the bar association). The only exceptions to this pattern are in arts 93 (Economic Development Commission, two members appointed by the Chamber of Commerce, two by representatives of consumer groups and two by 'representatives of the trade unions') and 106(a) (Commission on Regionalization, three members each to be appointed by representatives of 'the trade, industry and labour').
54 KwaZulu/Natal Constitution, art 67(e). meet again in 1994, or at all in 1995, so it would not have to convene to consider the national government's desire until 1996. In 1996, then, the Joint Commission might adopt a resolution approving of this federal taxation (or it might not). If it did give its approval, then the national government could actually impose taxes -in 1998! Having limited both the weapons and the financial resources available to the federal government, the KwaZulu/Natal constitution also seeks to circumscribe the sphere of national authority. Article 67(a) sets out a list of national powers which KwaZulu/Natal 'recognizes', dealing with matters including international relations and external defence, foreign trade, air and sea law, intellectual property, the monetary system, and 'general principles of legislation to coordinate' a variety of fields such as environmental issues, interstate commerce, and communication.
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Broadly speaking, the function of the national government according to the KwaZulu/Natal constitution will be to handle foreign affairs and provide basic ground rules and coordination for domestic life. These are not trivial functions -indeed, they bear considerable resemblance to the functions that the framers of the United States constitution intended to confer on the national government of the United States in the late eighteenth century -but they are also far from plenary national authority, and similarly far from the authority the United States government actually wields today. For example, there is no recognition of a federal power to spend for the general welfare, a power that has been an important part of the authority of the national government in the United States 56 -and indeed any such spending will be decidedly confined by the limits on the federal power to tax.
To an American, the limits on the national government's power over interstate commerce are also particularly significant. In the United States, the constitutional grant of authority for the nation to regulate commerce between the states has grown into a source of vast authority over the nation's affairs, as the rise of a modern economy has made virtually everything in some way connected to interstate commerce. 57 The KwaZulu/Natal constitution is obviously concerned to prevent just this result, although it may not have found the words to accomplish its goal. Thus it 'recognizes' exclusive national authority to enact 'general principles of legislation to coordinate economic development and foster 55 KwaZulu/Natal Constitution, art 67(a). Modern American commerce clause doctrine would suggest that this limit is no limit at all, because everything relates to the interests of the nation -but surely that notion is not what lies behind the adoption of this language in this document. One particularly striking illustration of this document's sense of what the scope of state as opposed to national concerns might be, can be found in art 81 which mandates the establishment of '[an autonomous Central Bank of the State of KwaZulu/Natal', to be 'independent within the parameters of the law to use tools of monetary intervention in the public interest'.
6° Apparently KwaZulu/Natal may have, in some measure, its own monetary policy! 61 Finally, it is important to mention one other missing power: an authority, akin to that vested in the national government of the United States by the Reconstruction Amendments, 62 to protect the constitutional rights of the citizens of the nation. No such general power is spelled out in the KwaZulu/Natal constitution. The availability of such authority has proven very important to the protection of constitutional rights in the United States, but even without this precedent the failure to vest this power in the national government of a post-apartheid South Africa would be remarkable. Surely the government of a new South Africa, if it is charged with no other responsibility, will at least be expected by most citizens of the new nation to root out racial discrimination. If the KwaZulu/Natal constitution were to become the model for South Africa's governmental structure, however, the national government could only play this part on consent of the states, or, in the constitution's words, 'as authorized by a constitutional law of the State of KwaZulu/Natal'. 61 KwaZulu/Natal will not have complete monetary independence, for art 67(a) recognizes exclusive federal authority over the 'monetary system' and 'general principles of legislation to coordinate the regulation of banking, credit and insurance', Nonetheless the existence of art 81 seems emblematic of this constitution's desire to identify areas of state prerogative even within such fields of intensely national concern as the regulation of the monetary system.
62 See text at note 13.
63 KwaZulu/Natal Constitution, art 67(b). Perhaps a 'rights-enforcing' role for the federal government can be found implicit among the other powers recognized in this section, but the language of the section does not make such inference easy. Nor is it apparent why, if such a power were meant to be acknowledged, this intention would not have been spelt out.
All of this, according to the constitution itself, will 'come into force the day of [the constitution's] ratification by a referendum approving this constitution with at least fifty one percent of the votes validly cast' 64 -though Chief Buthelezi has affirmed his desire to negotiate a solution to South Africa's constitutional debates rather than to 'go it alone'. 65 The result would be a national government hobbled, and a state government exalted in its powers. Perhaps this result in some measure reflects consociationalist thinking, with its dread of majoritarian power and its hope for government through enlightened cooperation among groups whose separate prerogatives are firmly entrenched. I do not believe that South Africa is so divided that it must turn to consociationalism, and so abandon the engine for reform and reconstruction that a stronger national government can provide. It is accepted on all sides, however, that some limits on the authority of the national government will be needed, and well-designed federalist structures offer one framework for establishing those limits. Whether South Africans should adopt a federal system to govern a post-apartheid nation is a complex question, and one that will probably not be finally settled at least until a constituent assembly completes its work. But those who might find a federal system attractive, and who might find support for the federalist idea in the constitution of the United States, should not be misled by the KwaZulu/ Natal constitution's effort to claim the mantle of federalism. This constitution's 'federalism' was rejected by the United States two centuries ago -and for good reason.
64 KwaZulu/Natal Constitution, art 112. This provision means that opponents of this constitution who decide to boycott the referendum will actually be reducing the total number of votes required for its ratification. Once in place, moreover, this constitution will not be easy to amend. An extremely ambiguous provision directs that all rights 'inherent to fundamental human needs and aspirations... as they will be recognizable on the basis of the principles underlying the provisions of this constitution, are hereby entrenched in this constitution and in their essential content may not be modified by virtue of constitutional amendments'. Ibid art 29. Even those amendments that can be made will require approval by two thirds of the members of both houses of the General Assembly, and approval by 'the absolute majority of votes cast in a popular referendum'. Ibid art 104. It deserves mention that the members of the Senate, one of the two houses of the General Assembly whose approval will be necessary for any amendments to the constitution, will be chosen by a process which will not have to comply with one-person, one-vote principles. (The Senate's concurrence will also generally be necessary for the passage of ordinary legislation. See ibid art 71 (semble).) The Senate's members will come from Regions, either by popular election within the Regions (for two-thirds of the Senators) or by selection by the Regional Congresses (for one-third of the Senators). Ibid art 69(c). The Regions are to be set up with a view, inter alia, to 'ensur[ing] a proper and just balance amongst the various parts of the State's territory', Ibid art 106(c), but there is no requirement that they be equal in population. It is also not clear whether the members of the Regional Congresses, which will elect one-third of the national Senators, must themselves be elected from constituencies of equal population. See ibid art 83(c). 
